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The ownership of knowledge has expanded dramatically – moving even into nature.2 At 
the same time, knowledge held in the commons, including the traditional knowledge 
of indigenous people has been rapidly moved into the realm of private property, or the 
“propertisation” of knowledge.3 Currently, the benefit sharing model – where indigenous 
people are given a share in the commercial benefits that emanate from products created 
using their knowledge – is seen as an ideal way to compensate the holders of traditional 
knowledge for products created using their know-how. However, this paper contends 
that this model, though hailed widely, fails to redress issues of equitable distribution and 
instead creates new paradigms of property. It argues that current intellectual property 
rights (IPR) models are deeply rooted in a western cultural conception of IPR, that puts 
property at the centre of the debate and fails to address the protection of rights and 
claims over intangible assets such as traditional knowledge and that even well meaning 
activists who labour for indigenous people are confined by this cultural paradigm.
The extant literature is quite unbalanced with too much attention paid to conflicts over 
international rules and legal provisions and very little empirically grounded analysis of 
the actual social, political and cultural conflicts that the propertisation of knowledge 
along western standards causes in non-western societies. Moreover, knowledge is treated 
just like any other form of property, even though knowledge is inexhaustible and prop-
erty is not.4 How do historically marginalised communities react to the propertisation of 
their knowledge? This paper looks at one such agreement – the deal between the Tropi-
cal Botanic Garden and Research Institute (TBGRI),5 in Kerala, India, with the Kani 
tribe who live in the Agastya forests of Kerala state, whose traditional knowledge of the 
invigorating properties of the “arogyapacha” (Trichopus zeylanicus, eng.trans. evergreen 
strength) was used to create an invigorating drug, “Jeevani”. The resulting commercial 
benefits were shared with the tribe, and fulfilled recommendations of the World Intellec-
tual Property Organization (WIPO) for a just and equitable benefit sharing agreement. 
Benefit sharing agreements were first conceptualised by well meaning activists who ral-
lied against bio piracy as a form of neo-colonial exploitation.6 In the 1990s, and especial-





im	Vergleich,	 in:	H.	Siegrist/	D.	Sugarman,	 (eds.)	Eigentum	im	 internationalen	Vergleich	 (8.-20.	Jahrhundert),	
Göttingen	 999,	 pp.	 6-8;	 H.	 Siegrist,	 Die	 Propertisierung	 von	 Gesellschaft	 und	 Kultur.	 Konstruktion	 und	







sustainable	utilisation	of	plant	diversity	 in	tropical	 India	and	the	“arogyapacha”	case	has	made	 it	 famous.	For	
more	see	at	URL:	http://www.tbgri.in.	
6	 V.	Shiva,	Biopiracy:	The	Plunder	of	Nature	and	Knowledge,	Cambridge,	Mass.	997.
 | Sabil Francis
Africa and the Pfizer pharmaceutical company7 (the Hoodia case), in which, for the first 
time, an indigenous community shared the profits emanating from a product based on 
their traditional knowledge,8 benefit sharing agreements were seen as an equitable way 
of sharing the benefits of commercial exploitation of indigenous knowledge. However, 
such agreements were usually made by non indigenous people, took an idealised concep-
tion of indigenous people that did not correspond to reality, and ignored the voice of 
the tribes themselves who were “spoken for”. Indigenous people, denied agency, became 
mere subjects to be acted upon. 
I analyse the benefit sharing agreement as a process that shapes the governance of in-
tellectual property examining how such agreements influence the self perception of 
tribes, their behaviour, and the dynamic nature of cultural practices regarding traditional 
knowledge. The paper argues that, rather than allay the inequities that the propertisation 
of knowledge and the exclusivity that this entails means for traditional communities, 
benefit sharing agreements themselves are complex instruments that come with their 
own baggage. After briefly sketching the theoretical perspectives on traditional knowl-
edge and intellectual property rights, I look at the lacunae in international agreements 
that address the issue, and then present the empirical evidence regarding the arogyapacha 
case.
Terms: local people, traditional knowledge and benefit sharers
In this paper, “local people” are defined as people who live in tropical forest habitats, 
whether indigenous or of mixed descent; the key question concerning them is how they 
can be provided reciprocal benefits for their traditional knowledge.9 According to the 
International Intellectual Property Institute, traditional knowledge (TK) includes “tra-
dition-based literary, artistic or scientific works; performances; inventions; scientific 
discoveries; designs; marks, names and symbols; undisclosed information and all other 
tradition-based innovations and creations resulting from intellectual activity in the in-
dustrial, scientific, literary or artistic fields”.10 I use the definition of benefit sharers as 
“the conservers of biological resources, their by-products, creators and holders of knowl-
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practices associated with such use and application”.11 However, as the “arogyapacha” 
case will show, this is hardly a simple matter. Trying to identify the benefit sharer, often 
when it comes to financial recompense, is something that challenges the definition and 
image of the tribe. Moreover, addressing concerns that stem from the propertisation of 
traditional knowledge is a process with its own set of contradictions. 
Traditional knowledge and modernity
Globalisation has meant that traditional knowledge, which was of limited relevance, 
has suddenly become extremely important. This includes the key role of biotechnol-
ogy12 in an emerging knowledge economy,13 the powerful position that the private sector 
has in the emerging “nan-cog-bio-info”14 knowledge society,15 and a denationalisation 
of science, a phenomenon evident in academic and policy-making circles after 1960, 
when the term “multinational” was first coined.16 The consolidation and integration of 
pharmaceutical, chemical, industrial and other sectors, symbolised by a wave of mergers 
and acquisitions driven by competitive pressures, prohibitively expensive biotechnology 
research and development (R&D),17 the potential for knowledge conglomerates and the 
super research university,18 all underline this process. IPR practices also privilege broad 
patents that have the effect of driving competitors out of the market and, by deterring 
entry, increase consolidation. 
What makes traditional knowledge significant is that pharmaceutical research is increas-
ingly based on indigenous knowledge, especially in identifying beneficial plants. All 
plant based drugs in use are derived from fewer than 90 plant species. With more than 
250,000 species of plant on Earth the commercial potential is enormous.19 However, 
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accessible knowledge held in the commons into IPR law protected fragments. Simul-
taneously, the juxtaposition of culture, property and rights, (cultural property, cultural 
rights, property rights) and the “indigenous” or “traditional” character of knowledge 
has given rise to a wave of well meaning efforts aimed at “protecting” indigenous people 
from capitalist exploitation, a trend that one author calls “a phenomenon little short of a 
global civil movement”.21 All this means that the policy response to a global tendency to 
propertise traditional knowledge and competing claims and protests will be crucial.
Traditional knowledge and the IPR regime: approaches
At its core, intellectual property is a system of permission-based restrictions. Those who 
“own” property set the default limits for those who wish to use it, subject to certain 
public policy constraints such as fair use.22 Current debates around the propertisation 
of knowledge revolve around how knowledge should be dealt with – whether to make 
it exclusive and propertised, or to have an idealistic “knowledge is free” paradigm. Yet, 
while traditional wisdom remains unpatented and is open to access, most pharmaceutical 
firms have patented knowledge, arguing that they are not responsible for the poverty of 
their countries that have indigenous knowledge at their disposal but cannot exploit them 
commercially.23
In effect, this means building walls around knowledge that was previously in the public 
domain, in effect a modern enclosure movement.24 Consequently, activists in the Third 
World have generally opposed the Western paradigms of intellectual property rights, 
coining the term “biopiracy”25 to describe the activities of pharmaceutical companies 
who create expensive products based on traditional knowledge held in common with no 
single identifiable owner, and then patent them so as to create an exclusivity of knowl-
edge – a new form of exploitation, akin to the conquest of the “New World” by colonial-
ists.26 For instance, in 1998, a coalition of two hundred non-governmental organisations 
challenged a series of U.S. and European patents involving local plant species. In each 
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the intricate pattern of traditional knowledge, if such knowledge has to be paid for, 
this will lead to extremely expensive and complicated agreements with regard to the 
use of traditional knowledge. The debate in its essence revolves around what may right-
fully be the subject of private ownership and both activists and bio prospectors follow 
practices that have deep roots in colonial modes of cultural perception. Thus, activists 
see indigenous communities as helpless and in need of protection, romanticising indig-
enous people, while bio prospectors see the rich resources of tribes as ripe for commercial 
exploitation. Both reflect a Western discourse about the “Other”28 – reducing the tribe 
to mere bystanders who cannot actively engage with the current intellectual property 
paradigm. In both, the indigenous community is merely acted upon. What this shows 
is that property can culturally be conceived differently – the Western cultural mode of 
propertisation of knowledge, and the other in a community oriented perspective that 
gives importance to the commons.
Benefit sharing agreements were initially regarded as one way in which this gap could be 
bridged. If only indigenous tribes were trained to recognise the commercial value of their 
knowledge,29 the argument ran, they could benefit enormously. Opponents saw such 
commercialisation of knowledge as destroying the tribe by eroding notions of communal 
property that are closely tied to tribal identity. Complicating the picture are systemic 
factors that disadvantage indigenous people: registering and defending a patent is com-
plicated, prohibitively expensive, and rooted in an alien culture. Finally, the commons 
approach of indigenous communities  is in direct opposition to the western paradigm 
that puts the individual, profit, and initiative at the centre of human activity. This in 
itself is not a reflection of an objective legal regime, but rather a cultural construct, with 
roots in European, and more specifically US, innovation culture – the American belief 
in individualism engendered by a pioneering spirit. Unsurprisingly, the first dedicated 
patent office in the world was in the United States. Thus, going beyond legalism, it is 
essential to see the cultural roots of IPR conflicts. 
There have been other attempts to reconcile traditional knowledge and the rights of com-
munities within the current paradigm. One example is the adoption of a “sui generis” 
mode that puts the nation state as the custodian of intellectual property rights in tradi-
tional knowledge, emphasising issues such as biodiversity protection, community rights, 
and sustainable uses.30 Another approach has been the “some rights reserved” notion 
that falls between these two paradigms, making traditional knowledge accessible, but 
with some restrictions.31 This approach tries to protect community owned knowledge 
paradigms from unfair commercial exploitation. Knowledge that is essential to scientific 
28	 The	classic	work	on	Western	constructions	of	the	“Other”	remains	E.W.	Said,	Orientalism,	New	York	979.	See	also	
M.	Sarup	/	T.	Raja,	Identity,	Culture	and	the	Postmodern	World,	Edinburgh	996.	
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progress, such as patents in biotechnology, can be designated as “club goods”32 permit-
ting shared access to the information and its utilisation under conditions that emulate 
those of the public domain, but which may be enforced by invoking the rights of the 
original intellectual property owners – a contractually constructed, IPR-based “informa-
tion commons”.33 Some authors have called for scientifically advanced nations to take 
explicit steps to take into account the pre-existing knowledge on which the patentable 
innovation might be based, before granting patents.34
Another way is to empower communities,35 by vesting local communities with “custodi-
anship rights of innovation” either through local community leaders who are nominated 
or appointed to act as trustees of traditional knowledge for the community, or through 
government custody of relevant intellectual property rights in trust for the local com-
munity.36 The Indian government has toyed with the idea of Community Biodiversity 
Registers37 that document the knowledge of conservation, as well as economic uses of 
biodiversity resources that rest with India’s local communities. Local communities colla-
borate with high school and college students, and local NGOs, to collect information in 
a register. The information can be used or shared only with the knowledge and consent of 
the local community who, when consenting to the access, can charge fees. Decisions on 
how to disburse the funds are to be made through village community meetings. Howe-
ver, such a register means that hitherto secret knowledge moves into the public domain 
where corporate and research interests can freely access them.38 However, the mecha-
nisms of such empowerment, especially in countries such as India, where great gulfs exist 
in education and wealth, and tribal populations are among the most disadvantaged, have 
not been clearly thought out. 
The state and IPR: the 1998 Convention on Biological Diversity (CBD) and 
the Agreement on Trade-Related Aspects of Intellectual Property Rights 
(TRIPS)
The modern state also lays claim to property that was in the communal sphere, such as 
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state took over land or resources that were held in common.39 International agreements 
recognise countries that seek increased access to genetic resources as the “user” countries 
and those holding the genetic resources and associated traditional knowledge as the “pro-
vider” countries.40 
The Convention on Biological Diversity (CBD),41 signed by 192 nations, has three main 
objectives: (a) The conservation of biological diversity (b) The sustainable use of the 
components of biological diversity and (c) The fair and equitable sharing of the ben-
efits arising from the utilisation of genetic resources. However, a closer examination 
of the protocol reveals that it allows nations and not communities that own traditional 
knowledge to benefit from biotechnological innovation. The state often – either as the 
government or as a research organisation such as the TBGRI – is the intermediary in 
the interaction between traditional knowledge and its commercialisation. Thus, though 
developing countries have been vociferous in their opposition to the propertisation of 
traditional knowledge, usually the state claims ownership over traditional knowledge, 
while indigenous communities are reduced to mere bystanders. 
Moreover, with near universal approval of the sanctity of private property, commercial 
entities have found it easy to propertise knowledge, giving rise to a powerful movement 
to draw the lines of the IPR debate, the battle ground of which is culture – whether 
music, movies, or traditional knowledge. Pharmaceutical companies have effectively lob-
bied for worldwide adaption of IPR paradigms based on the exclusivity of knowledge 
and an emphasis on the product rather than the process. India, which, after indepen-
dence, followed a process-based patent system ensuring cheap drugs by manipulating the 
manufacturing process, had to switch to a product-based patent system that hiked the 
prices of essential drugs, although this did increase the profit of Indian pharmaceutical 
companies. In line with the TRIPS agreement, the Indian Patent Act of 1970 has been 
amended twice. The 1970 Act provided a process patent for five to seven years, while 
in the US and Europe product patents of 15-20 years were the norm. The first amend-
ment in 1999 changed this to a product patent, and in December 2004 India changed 
its patent law again to meet a January 2005 deadline to allow patents on the chemical 
molecules used in drugs.42
As western IP law is based on individual property ownership, its aims are often in-
compatible with, if not detrimental to, those of traditional communities. What makes 
traditional knowledge resistant to propertisation is that it is too deeply rooted in the 
communities. Whether as part of the tribe’s folklore, its medicinal knowledge, or its 
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protected it was its inaccessibility.43 By contrast, the propertisation of knowledge is key 
to western science. Over the past century, “organised innovation”44 and patent processes 
have become the hallmark of industrial Western science.45 Despite claims to objectivity 
and value neutrality, the current legal regime is a cultural product of modernity and the 
West. Such a paradigm that favours the propertisation of knowledge is inherently hostile 
to traditional knowledge. For instance, take the definition of innovation – what is tradi-
tional is not new; there is no identifiable author or inventor; there is no documentation; 
and finally, traditional knowledge is already in the public domain.46 Such requirements 
make it difficult for traditional knowledge – generally handed down from generation to 
generation – to obtain IP protection. 
For many traditional communities, intellectual property is a means of developing and 
maintaining group identity and survival, rather than promoting individual economic 
gain. Moreover, memories of colonial exploitation have given rise to resentment over a 
Western paradigm of knowledge creation that stresses exclusivity and profit garnering 
as opposed to the open infrastructure of traditional communities.47 Nevertheless, the 
rapid expansion of pharmaceutical research makes tribal communities “stakeholders” in 
the process of knowledge acquisition.48 And in such a milieu, romanticising traditional 
knowledge and keeping it open and accessible would only mean that the most organised 
and the best qualified, which usually are private or organised government interests, can 
successfully exploit such knowledge. Thus the question is not one of access, but of how 
some domains of culture attain a proprietary cast, especially when they are protected by 
patent and inaccessible to the original owners of the knowledge. 
The issue is as much cultural as legal. Attempts to address the issue from the perspective 
of the current IPR regime have, as an inherent weakness, the cultural and legal emphasis 
that is given to the propertisation of knowledge and organised innovation in the Western 
system. Thus the emotionally charged term “bio-piracy,” by imposing a victimisation/ 
exploitation paradigm, does not capture the complexity of the issue, especially the nu-
ances of differing property paradigms, and the changes that are produced when one 
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The “arogya pacha” case49
“Arogya Pacha” is a plant (Trichopus zeylanicus ssp. Travancoricus)50 which the TBGRI51 
used, in combination with three more ingredients, to synthesise and patent the Ay-
urvedic invigorating drug “Jeevani”.52 Significantly, the discovery of the plant was acci-
dental rather than the result of an institutionalised process of benefit sharing. In 1987, an 
ethno-botanical expedition led by Pushpangadan, then a senior scientist of the Regional 
Research Laboratory (RRL), Jammu, under the aegis of the All India Coordinated Proj-
ect on Ethno-biology (AICRPE),53 was cataloguing the culture and bio-resource utilisa-
tion of the Kani. Trekking in the Western Ghat mountains, Pushpangandan noticed that 
his Kani tribal guides never seemed to grow tired. After being given the promise that they 
too would benefit if the “arogyapacha” could be commercially exploited, they revealed 
the closely guarded tribal secret that munching the unripe fruits of the “Arogyapacha” 
invigorated them. 
As Pushpangadan already had access to high class laboratories under the AICRPE pro-
gram, primary studies were carried out at the Ethno-pharmacology Division of Regional 
Research Laboratory (RRL), Jammu, leading to the isolation of active compounds from 
the leaves of the plant.54 However, as the gestation period for a modern drug from a sin-
gle compound was up to 15 years, Ayurvedic pharmaceutical methods, for which clinical 
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“Jeevani” with the Arogyapacha leaf as one of the key ingredients. “Jeevani” was patented 
as an anti-fatigue, immune-enhancing and liver-protective drug. In November 1995, 
after a competitive process, exclusive rights for the manufacture and sale of the drug was 
given to one of India`s largest ayurvedic firms, the Coimbatore-based Arya Vaidya Phar-
macy (AVP), for an initial period of seven years at a cost of US$ 50,000 (36,000 euros) 
for the licence plus two per cent royalty.55 Several drugs were patented using the leaf.
The TBGRI received Rs 10 lakh (around 16,000 euros) as licence fee and two per cent 
royalty on ex-factory sales. The TBGRI decided that the Kani tribes would receive 50 per 
cent of the licence fee, as well as 50 per cent of the royalty obtained by TBGRI on sale 
of the drug. A seven year tech-license agreement was signed between TGBRI, the Kani 
trust that was subsequently set up, and the AVP. 
A benefit sharing agreement, perfectly in line with the benefit sharing initiatives of Ar-
ticle 8(j) of the UN Convention of Biological Diversity, was signed with the Kani tribe.56 
It respected, preserved and maintained the traditional lifestyle of the Kani. It took their 
knowledge with their permission and shared the proceeds of the agreement with them. 
The tribe was financially rewarded, its contribution to the creation of the drugs was 
acknowledged, and it was marked by an ”informed consent” of tribals, sustainable har-
vesting, bio-diversity conservation and benefit sharing. Hailed widely, the director of the 
TBGRI in Kerala, P. Pushpangadan, and the Kani tribal leader Kuttimathen Kani, were 
short listed for the United Nations Equator Initiative Prize 2002 at the Earth Summit 
held in Johannesburg, for their role in the agreement. 
The impact of the benefit sharing agreement
In accordance with the agreement, two of the tribal guides on the 1987 expedition, Kut-
timathan and Mallan Kani, were employed as consultants to the project. A trust, The 
Kerala Kani Samudaya Khshema Trust (Kerala Kani Community Welfare Trust), was 
set up and registered in November 1997. The trust was comprised of a General Body 
with adult tribals elected from the 30 Kani settlements, which were brought under a 
single organisational framework, an Executive Committee, and a 14-member Governing 
Council. The trust received half the licence fee (Rs 5 lakh 7 or 500 euros) and a share 
of the royalty which was used to build schools and hospitals, insure the tribes, pay for 
education and marriage, and also to buy coveted TV sets! Commercialising the drug 
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access to a nominal amount of money. At 1996 rates, one kilogram of the berries cost Rs. 
150 (about three euros), and with an annual yield of 200 kg this meant about Rs 60,000 
(about 1,000 euros). This did not convert into wealth but enabled the tribe to have access 
to a marginally better form of life with better schools, a water supply and a few television 
sets. Moreover, to meet the demand for a regular supply of the plant to the manufactur-
ing unit, the “arogyapacha” which had traditionally been grown wild, was commercially 
cultivated. The TBGRI suggested that as only leaves of the plant were needed, several 
harvests could be made from the perennial plant without actually destroying it. There-
fore, in October 1997, a proposal to the Forest Department and Tribal Welfare Depart-
ment stated that it was willing to pay Kanis seed money for cultivation of the plant, and 
would subsequently buy leaves harvested from these plants. This was not only a sustain-
able use of the natural resource, but the sale of leaves would also give the Kanis an extra 
source of income. The TBGRI also assured the state department that no private parties 
would be involved in cultivating the plant. Thus, in 1995, the government’s Integrated 
Tribal Development Project (ITDP) in Nedumangad initiated a scheme in collaboration 
with TBGRI to help the Kanis grow medicinal plants in their settlements. Under the 
project, 50 select families received Rs 2,000 each (about 30 euros), with 20.25 hectares 
coming under cultivation. The TBGRI bought five tonnes of the leaves every month 
from the Kanis, paying Rs 30 (0.50 euro) per kg for the chemical trial and for pilot 
production. The model eventually benefitted over 16,000 Kani people, comprising over 
seven hundred families, or roughly half the tribe.57 Finally, in consultation with TBGRI, 
the Executive Committee of the Trust rewarded the three Kani tribesmen who provided 
the information about Arogyapacha. Rs. 20,000 each (about 330 euros) were given to 
Sri. Mallan Kani and Sri. Kuttimathan Kani, and Rs. 10,000 to Eachan Kani – the three 
guides on the original expedition. 
The creation of new paradigms
The aftermath of the agreement shows that even well meaning attempts at equitable 
distribution of resources can lead to unanticipated problems concerning questions of 
ownership. This was evident in rival concepts for the institutionalisation of ownership 
that affected the actual implementation of the agreement. 
Even though the agreement had been hailed internationally, it came into conflict with 
how the state defined ownership of indigenous resources. Under the 1927 Indian Forests 
Act, forests and anything that belonged to it were state property, and only minor produce 
could be taken out. Kani tribals taking leaves out were stopped at forest checkpoints un-
der the pretext that “arogyapacha” was not classified as “micro-produce”. Prices shot up, 
and smuggling and illegal cultivation of the plant became rife. The state’s response was 
a blanket ban on taking the plant out of the forest. This made it difficult to distinguish 
57	 Official	reports	from	the	Forest	Department	of	Kerala	State,	available	at	URL:	http://www.forest.kerala.gov.in/.
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between illegally and legally sourced fruits and plants from the licensed cultivations. The 
AVP claimed that they used only legally sourced produce in Jeevani. However, unscru-
pulous middlemen had used the loopholes in the agreement to smuggle out the herb 
and, given its popularity, it is possible that both legally and illegally sourced leaves were 
used. This indicates a key gap in the current intellectual property paradigms, that tries 
to address the basic issue of inequity in property relations by measures such as benefit 
sharing – unless colonial era laws that restrict property rights are annulled or changed, 
traditional communities will not be able to benefit commercially from their knowledge, 
since any physical manifestation of that knowledge – in this case the actual arogyapacha 
plant  belongs to the state. 
Moreover, state organs dealing with tribal welfare themselves disagreed on the best way 
in which to help the tribes. Though the TBGRI, and especially Director Pushpangandan, 
who had tried to ensure that the tribes were considered stake holders in the system, the 
official body for tribal welfare – the Kerala Institute for Research, Training and De-
velopment of Scheduled Castes and Scheduled Tribes (KIRTADS) – clashed with the 
TBGRI, which it saw as an interloper. Supported by NGOs, KIRTADS argued that the 
TBGRI was devaluing traditional knowledge. In September 1995, claiming that “purity 
of the practitioner” was central to tribal culture, a group of nine Kani healers wrote a 
letter to the chief minister of Kerala opposing the sale of their knowledge. Non-tribal 
activists tried to dissuade the Kanis from entering into the deal with TBGRI and selling 
“arogyapacha”. The Kani case thus demonstrates a clash between differing paradigms on 
how best to look after indigenous people – a contradiction that was prominent in the 
disagreement inherent in the official paternalistic approach to tribal welfare as well as the 
efforts of activists to discourage what they saw as an undermining of the cultural ethos 
and sacred nature of tribal knowledge. 
The propertisation of its traditional knowledge divided the Kani. Community knowl-
edge often relies on a shared cultural perception of belonging, something that monetary 
incentives, rooted in western intellectual property law with its emphasis on the indi-
vidual owner, can destroy. As Hirsch and Strathern point out, “ownership claims emerge 
in a world of owners”.58 The tribal knowledge that the “Jeevani” was based on was fairly 
widespread, but the TBGRI made agreements with only one section of the tribe – the 
section that the tribal guides who had accompanied the 1987 expedition, and who were 
personally known to the director, belonged to. Since the other Kani groups protested 
their perceived exclusion, the trust funds could not be distributed for a few years. 
Finally, the agreement itself fell foul of changing paradigms in intellectual property law. 
According to the pre-1999 process patent system, the TBGRI applied for the patent in 
1996, patenting only the process but not the actual product. However, after India signed 
the WTO the product patent paradigm was accepted as the cornerstone of Indian intel-
lectual property law. This hit the Kani tribe. Since the original process patent on Jeevani’s 
58	 E.	Hirsch	/	M.	Strathern,	Transactions	(annotation	2),	p.	.
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formulation has now expired, the AVP and other companies do not have to pay royalties 
anymore. On the other hand, the mounting popularity of the drug that is now sold at 
Rs 160 (about 3 euros) for a 75gm container, has meant that the AVP has profited. The 
trust has become dysfunctional and the tribals have been left high and dry. Newspapers 
carried the poignant story of how the tribal guides who had revealed the sacred knowl-
edge have now fallen into poverty.59 The “arogyapacha” case illustrates how, although in 
theory traditionally marginalised communities can profit from the interaction of their 
communities with a global knowledge society, the tribes themselves are unable to profit 
from the demands of a modern knowledge economy – instead, they need someone to 
help them navigate. Thus, the indigenous community does not have the role of agency 
– this is given to an external actor, such as a well meaning coalition of NGOs in the case 
of the San tribe and the Hoodia cactus, and a research agency such as the TBGRI in the 
case of the “arogyapacha”. 
The agreement also marked a key shift in the cultural ethos of the tribe – while earlier 
notions of exclusivity were defined by ritual status in the tribe or membership in it, now 
the knowledge could be bought. It became a “resource” and gave rise to new perceptions 
of assets and ownership over them. Thus for indigenous people who are marginalised and 
poor, it seems access to immediate tangible wealth is more important than the debate 
over cultural commoditisation or the exploitation of indigenous resources that domi-
nates much of the literature. Such ownership conflicts, that emerged only after a mon-
etary value had been put on traditional knowledge, challenge conceptions of indigenous 
tribes, and their perceived helplessness that has dominated activist literature and the 
literature of such organisations such as the North America-based Rural Advancement 
Foundation International (RAFI), the Europe-based Genetic Resources Action Interna-
tional (GRAIN) and the Asian activist group, the Third World Network. It is significant 
that the impetus behind the impulse to share the knowledge was not altruistic but es-
sentially a way of making money. It is significant that the petition to the chief minister, 
written by the tribal leaders, revolved around the sacredness of tribal knowledge. Thus, 
unlike the activist narrative that sees indigenous people as undifferentiated victims, it 
is significant that one part of the tribe was more commercially inclined, and it was the 
tribal elders who were more Puritanical and more traditional resented this.
Patent law is closely tied to the monetisation of traditional knowledge. Thus the Kani 
tribals benefitted only when India was a signatory to the process paradigm of intellectual 
property law rights and they were the first victims when India switched to a product 
paradigm. The benefit sharing agreement was not updated when it lapsed, even though 
the tribes had given up their sacred knowledge, and the royalties came to a halt once the 
initial agreement had lapsed. 
The Kani case also underscores how tribes in the developing world are individual citizens 
of the nation state and have no special privileges as indigenous people. The Kani where 
59	 K.	A.	Shaji,	Herbal	Wars,	in:	Tehelka	Magazine,	September	27,	2008.
7 | Sabil Francis
persecuted by the Indian state for having taken out restricted forest produce, it was only 
mediation by external actors such as activists and state organs that enabled them to profit 
from their knowledge, and when the intellectual property rights paradigms changed as a 
result of action by the Indian state, they were among the first victims. 
At the core of all these issues is how previously communal knowledge can be recon-
ciled with the propertisation of knowledge that is integral to the globalised knowledge 
economy. 
Who defines the tribe? Who should benefit from the commercialisation of traditional 
knowledge? How would tribes mediate their role both as indigenous people who have 
been kept outside the mainstream of modernity and yet who profit from the demands 
that modernity and globalisation give rise to? Can knowledge that has not been properly 
propertised benefit from its commercialisation? Answers to these questions are rarely 
simple, and are complicated by the propertisation of knowledge. For example, where 
does one draw the line when it comes to profit that comes from traditional knowledge? 
The Kani case demonstrated that benefit sharing agreements themselves mean a process 
of selection and exclusivity. Rather than being a straightforward agreement between the 
tribe and those who benefit from knowledge, the agreement itself is subject to changing 
property paradigms. Finally, there is the question of when indigenous people should 
commercialise their knowledge – must the benefits accrue only after the commercial 
potential of the drug has been utilised, or must agreements be drawn up even before the 
research begins? Or, going further, must the research potential of traditional knowledge 
be accessed before bio prospecting even begins? 
The “arogyapacha” case shows that benefit sharing agreements are not simple tools, but 
are fundamentally complex, and much of this has to do with the different conceptions 
of property rights and the propertisation of knowledge that this entails. Benefit sharing 
agreements may be seen as a pioneering attempt to alleviate the inequities inherent in the 
commercialisation of traditional knowledge. In reality, as the arogyapacha case shows, 
intentions often fall short of actual empirical reality. Thus, ownership patterns remain a 
process and an arena of negotiation and contention in the global knowledge economy.
It marks an arena of arbitration between two very different concepts – an individu-
alised, property oriented intellectual property paradigm, and an alternative commons 
paradigm, both with their own cultural roots. This goes against the perception of activist 
literature that revolves around a victim/ exploiter paradigm. Rather than idealise one and 
exercise the other, it is important to understand that negotiated settlements to ownership 
questions themselves throw up new paradigms of propertisation. 
Current definitions of tribes and indigenous people are essentially constructions of the 
modern state rather than reflections of empirical reality underscoring the need to under-
stand these categories analytically rather than legally. Issues such as who defines the tribe, 
the legacy of colonial attitudes to indigenous people as illustrated in the Indian Forest 
Act of 1927, and the paternalistic attitude of the TBGRI and other agencies such as 
KIRTAD, affect the operationalisation of benefit sharing agreements. The “arogyapacha” 
case also shows the sudden influx of financial wealth into a traditional community can 
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have a potentially destabilising effect that challenges accepted notions of culture, society, 
and the economy of these marginalised tribes. 
Controversies that swirl around the propertisation of traditional wisdom bring to the 
fore the role of the nation state in the intellectual property rights debate, the impact 
of changing paradigms in the knowledge economy and intellectual property rights on 
historically marginalised indigenous people, and the crucial link between innovation and 
pre-knowledge, especially in emerging fields such as biotechnology and medical research. 
At the heart of the issue is the close relation between innovation and research, and the 
larger question of whether innovation is tied to the power of exclusion in knowledge. It 
remains to be seen whether challenges that are inherent in the propertisation of tradi-
tional knowledge can be addressed within the current paradigms of intellectual property 
rights.
